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HAT the Petitiones: & engaged in a ch 
; T with Thomas Douglas, IAgbert Dunbar, and Jon Addi 


hon, all Merchants in Mqygroſe, in a Trade which they 


cattied on to England and foreign Parts, with tolerable Suc- 


ceſs for ſome Years preceeding the Year 1753. 


That the practice of the Pamners was, that when any of 
them wanted Money to lay og upon the Company-affairs, 


they applyed to the Partner wi had Caſh at the Time, and 
got what they wanted, upon af Note or Bill payable on De- 
mand; ; and upon ſatisfying the Partner from whom the Sum 
Was received, that it had been A py applied towards the Pur- 
chaſe 2 Keen or 8 Uſes 8 0 the ee the n or 
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9th Avg. 


1753- 
| 15th 


gde rns or 2 

That the Petitioner having Occaſion for ſome Money for 
the Company's Uſe in Auguſt 1753, applied, as uſual, to the 
ſaid Thomas Douglas, who had the Company? 's Cath at the 
Time, and got from him 29 J. 3 5. 4 4. upon the gth of Au- 
guſt, and thereafter 34 J. 19 J., upon the 1 5th, for ch which 
he gave Mr. Doug/as his Bills, payable on Demand, at the 
reſpective Times w chen he received the Money. 

The Petithbner furchwith applied the Money towards 
the Purpoſes intended, and chereußon retired his Bills from 
Mr. Douglas, and put them into his Desk, which, with the 
other Partners Desks, ſtood in a Room that was kept in Mr. 
Douglas $ Houſe, for the Uſe of the Co-partnery. 

Thar in Ofober 1753, the Company's Affairs fell into Diſ- 
order, aud when it was juſt upon the Point of, breaking out, 
Mir. Douglas cauſed ſecrete away the Desks belonging to rhe 
ſeveral Partners, which ſtood in à Room in his Houſe: and, 
in the Night-time, cauſed two Carters carry them privately 
down through his Garden, 2, 5 they were put upon a Cart, 
and carried off to Aberdeen, and delivered to his Correſpond- 
ent Mr. Elphinſion, who kept them till Douglas came there, 
and had an Opportunity of ſearching all the Papers, and tak- 
ing out ſuch as he thought proper; and, among the reſt, the 
above two Bills accepted by the Petitioner, Which he had 


thereafter retired, and left in his own Desk as aforeſaid. 


After thoſe, and many other Things done by the ſaid Tho- 
mas Douglas, which he was not able to account for, the only 
Courſe he could take, was, to fly the Country, which accord- 
ingly he did by the firſt. Opportunity of a Ship going from A. 
berdeen to Virginia, and made his Eſcape before the Warrants, 
that were iſſued out to apprehenc him, could be por inExecu- 
tion. 

From the 1753, down to Sommer 1758, 'the N 
heard nothing of theſe Bills, and had no Apprehenſion that 
any Claim was to be reared upon them; but in 1758, the 

. e Bills 


ther Robert Stephen, Merchant in Montroſe, and deſired him 
to fill up Indorſations in his Name above her Husband's Sub- 
ſcriptions, which were upon the Back of the Bills; but Mr. 
Srephen declined this, after coi verſing with the Petitioner ; 


and being ſatisſicd of the Truth of the Facts above fer forth, 


and though Mrs. Douglas offered to allow him to retain, out 


of what he ſhould recover, the Sum of 180 J. Scors, which 
her Husband owed him, yet this was no ſufficient Temptati- 


on to prevail with him to concur in attempting to force the 
Petitioner to pay a Sum, which he was fatisfied was not juſtly 


due. 


Upon Mr. Stephen's 8 to accept of the Indorſation, 


the Bills were indorſed to Elizabeth Douglas, Siſter to the ſaid 
Thomas Douglas, and Relict of Robert Moocdlie, Shipmaſter in 


Monte 72 who called the Petitioner before the Bailies of that 


Burgh, and he pled his Defence upon the Facts above ſtated ; 
but though his Defences were given in, in Auguſt 1758, yet 
Mrs. Moodie did not think fit to make any Anſwer to it, till 
February 1759, when the Petitioner was at London; and as 


the Caſe was not then much attended to on his Part, the Bai- 


lies gave Decreet againſt the Petitioner in March 1759. 
The Petitioner having applied to this Court for Suſpenſion 
of the Decrcet on juratory Caution, the ſame was paſſed by 
our Lordihips on Report; and having come in Courſe before 
ihe Lord Preſtongrauge Ordinary, the Petitioner being inform- 
ed, that Mr. Douglas had ſent the Bills over in a Letter to 
his Wife, with Orders to deliver them up to him, craved a 
Diligence for recovering, of the Letter ; upon which Mrs. Dou- 
olas \ was examined, and ſhe depoſed negative; and ſeveral o- 
cher Interrogatories which had been given in by the Petitioner, 


for bringing the Matter to Lighe TY by Miſtake, been 


tal 
Bills hank come into. the Poſſed on of Elizabeth Stephen, the 
ſaid Thomas Duuglas s Wi, who, it ſeems, did not incline 
to purſue on them in her own Name, ſhe applied to her Bro- 


Aug. 1oth 


1758. 
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4 
forgot to be inſert in the Commiſſion, the Lord Ordinary 


was pl-aſed to grant a new Commiſſion for. examining her 
thereon; but before it could be executed, Mrs. Douglas went 
off to Virginia to her Husband. 

ThePetitioner, being deprived of this Geert) of bling 
ing the Fact to Light, was reſolved to ſhorten the Proceſs, 
by referring to Mr. Douglas's Oath the Fact above ſtated, of 
his retiring the Bill, upon which the Petitioner's Defence was 
founded; and the Lord Ordinary having appointed Memori— 
als to be given in, was pleaſed, upon the 9th Fuly laſt, to pro- 
nouuce the following Interlocuror : “ Having conſidered this 
« Memorial, with the Memorial for the Suſpender, finds the 
& Letters orderly proceeded, and decerns ; finds Expences 
« due, and allows the Charger's Procurator to give in an Ac- 
„ compt thereof.” And upon adviſing a Repreſentation 
and Anſwers, his Lordſhip has, upon the 17th of December 
laſt, Refuſed the Deſire of the Repreſentation, and adher- 
c ed to his former Interlocutor.” 

The Petitioner muſt humbly apply to your Lordſhips for a 
Rel of this Inteilocutor, and ſhall, in the #7 t Place, ſhort- 


ly ſtate the Defences he pleads againſt Payment of theſe Bills, 


which would be undoubtedly relevant againſt Thomas Douglas, 
to whom they were granted, were he the Purſuer. 

1720, That the Bills were farisfied and retired by the Petiti- 
oner, and left in his Desk in the Compting-room kept by the 
Company in Mr. Douglas Houſe, and afterwards taken out 


by Douglas, when he broke open theſe Desks in the Town of 


Aberdeen, to which he had cauſed carry them off, upon the 
breaking out of his Bankruptcy. The Fact, as to the ſecret- 
ing away the Partners Desks in the Night- time, is notorious in 
the T own of Montroſe, and could be proved, if neceſſary, by 
Fohn Chi 9 Hie and William Oldman, the two Carters who car- 
ried them off, and by thoſe to whom they delivered them-ar 
Aberdeen ; but, to avoid all further Trouble in this Matrer, 
| | the 


1 
the Petitioner was willing to refer the whole Fact to Mr. Dow- 
glass Oath. 

240, If the Bills had not been ſo retired, they would have 
been compenſated by much greater Sums due to the Petitioner 
by Thomas Douglas. It appears by the Company-books, which 
are lying in the Cuſtom-houſe of Montroſe, that Douglas is 
Debitor to the Company in the Sum of 491 J. 135. 4d. Ster- 
ling; of which, the Share due to the Petitioner does far ex- 
ceed the Sum in the Bills. This appears by a Certificate of 
John Ritchie Merchant, and William Baillie Writer in Mon- 
troſe, who carefully examined the Books, in the Preſence of 
Mr. Scott of Logie,one of his Majeſty's Juſtices of the Peace in 
the ſaid County; a Copy of it is hereto ſubjoined. 

37io, This is not the only Ground of Debt competent to 
the Petitioner againſt Mr. Douglas. He was unluckily bound 
with him in joint Bonds, for Duties to the Crown, to the A- 
mount of 3089 J. 16. 2 d. Sterling, of which the Petitioner 
is intitled to Relief of one Half, and is well founded to plead 
Retention of any Debt that might be due by him to Douglas, 
until he obtain that Relief. 

Theſe Grounds of Payment, Compenſation, and Retenti- 
on, the Charger did not object to be relevant againſt Mr. 
Douglas; bur ſhe inſiſted, That they could have no Effect 
6 againſt her, to whom the Bills are indorſed for Value re- 
6 ee That the Preſumption is, that Value was accord- 
« ingly paid: That though the Act of Parliament 162 tr an- 
„ nuls all Deeds done by Bankrupts to conjunct or confident 
« Perſi ns, in Defraud of their Creditors; and by the Con- 
& ſtruction of thet Act, the Narrative of ſuch Deeds is not 
6 held ſufficient to prove the Oneroſity without an Aſtructi- 
« on; yet this takes Place only where a Challenge is brought 
«© by an anterior Creditor: In that Cafe the conjunct Perſon 
„ muſt ſhow ſome Evidence of the Onerolity : But this Pri- 
« vilege, introduced in Favour of Creditors, ought not to 

| "MD "ve 
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ge be perverted to their Prejudice, by diminiſhing the Bank- 
« rupt's Funds, and affording a Pretence to his "Debitors to 
© cover themſelves from Payment of their Debts : That even. 
* a Creditor of Dorg!ay's could not quarrel the Indorſation, 
„ otherways than by bringing a Reduction of it upon the Act 
1621; but as no ſuch Reduction has been brought, the 
« Suſpender appears to be ſtruggling to avoid Pay ment of a. 
„ juſt Debt.“ 

But the Petitioner believes your Lordſhips will lay no great 
Streſs upon the Preſumption ariſing from the Recital in theſe In- 
dorſations filled up cx poft facto, above the Subſcriptions of 
Thomas Douglas. Your Lordihips have heard, that while the 
Subicription was blank, Application was made ro Mr. Robert 
Steven in Montr o/c, to accept of Indorfation to the Bills, which 
he dechned. The Charger, Mrs. Moodie, having afterwards 
been pitched on to be the Purſuer, an Indorſation was filled up 
in her Name as follows, Pay the Balance to Elizabeth Douglas, 
Nelict of Robert Moodie SHipmaſter in Montroſe, or Order, Value 
received of her by. This Indorſation, having been filled up at 
Montroſe, when Thomas Douglas, to whoſe Subſcription it is 
ſuper- induced, was at ſome Thouſand Miles diſtant from that 
Place, it cannot be conſidered even as an Acknowledgment on 
the Part of Douglat, that any Value had been actually paid to 
him by his Siſter. Nor. indeed has it been alledged, that any 
Value was given by her to him, or to any other, for his Be- 
hoof at that Time; and if it is ſuppoſed to refer to an ante- 
cedent Value,or Debts, which he formerly owed her, theſe ought 
to be inſtructed by prior Documents, which it is incumbent on 
her to produce. 
And therefore, from all the Cireumſtanc es of the Caſe, there 
is n Ground to preſume or imagine, that any Value was paid 
for theſe Indorſations; but in the nexz Place, even abſtracting 
from theſe Circumſtances, the Preſumption of Law lyes againſt 


the Charger. Nothing 1s better eſtabliſhed, than that the 
8 Narrative. 


C2 

Narrative of a Deed granted by a Bankrupt to a conjunct Perſon, 
proves nothing againſt a Creditor, unleſs it is aſtructed by o- 
ther Evidence; and it does not occur to the Petitioner, upon 
what Ground the Charger diſputes, that he was a prior Credi- 
tor to Mr. Douglas. It appears from the Company Books, that 
the Petitioncr's Share of the Balance due by the Company to 
Donglas, far exceeds the Sums in the Bills in Queſtion ; and it 
will appear from the joint Bonds granted to the Crown, in the 
Hands of the Sollicitor for the Cuſtoms, that the Petitioner 
was engaged with Douglas in Sums above 3000/. of which he 
was entitled to Relief forone Half from Douglas ; and upon both 
theſe Grounds he is intitled to inſiſt, that no Credit is to be 

ven to the Allegation ſet furth in this poſt facto Indorfation 
as if Value had been ſent by the Charger to her Brother in Ame- 
rica in 175 8, when her Name was filled up to his blank Subſcrip- 
tion, which is a Thing that no Mortal will believe to have been 
truly the Caſe. | 

And beſides theſe Grounds, it is ſubmitted to your Lordſhips, 
if it would not be ſufficient to entitle him to inſiſt in this legal 
Preſumption, that he is ready to prove, that in Fact theſe Bills 
were retired and given up to him by Douglas before his Bank- 
ruptcy, upon his being fatisfied, that the Money was applied 
to the Purpoſe for which it was given. After ſuch Diſcharge, 
or retiring of the Bills, Douglas was bound to warrant the Pe- 
titioner againſt any Hazard, from a future Conveyance of this 
extinguiſhed Debt to a i and if he conveyed them 
to a ccuſunct Perſon, as in this Cale, the Narrative will not prove 

that Value was given, to the Prejudice of the Petitioner, Who 
would be ſo eſſentially hurt by this double Deed. 

But, in the next Place, if it were ſuppoſed that Value is to 
be preſumed to have been given by the Charger to her Brother 
in America, after he had made his Eſcape from the Diligence 
of his Creditors; yet, after a Delay of four or five Years, the 


Charger's Indorſation, ſuppoſe it had been onerous, can have 
no 


mo further Effect than a conimon Aſſignation. The extraor- 
dinary Privileges competent to Bulls of Exchange, and the 
Tranſmiſſion of them, as they have been introduced by Law, 
allenarly for the Benefir of Commerce, ſo they ſubſiſt no longer 
than the Reaſon that introduced them requires. And accor- 
dingly, after the Elapſe of three Years, your Lordſhips have 
always found, that theſe Privileges are at an End: That after 
that Period, Indorſees of Bills are always found liable to the 
Exception of Compenſation upon the Indorſer's Debt, of Arreft- 
ments laid on for the ſame, or Payments made to the Indorſer 
by ſeparate Receipts; and indeed to every other Exception that 
is competent againſt an ordinary Aſſignee. This is eſtabliſhed 
by an uniform Tract of Deciſions, ſome of which are to be 
Dictiona- ſeen in the Dictionary, Title Bills, Folio 98. nor does the 
ry, Vol. I. Petitioner know that there are any to the contrary. It has 
Fol. 98. indeed been ſometimes thought, that they ſhould be limited 
to a ſhorter Space, viz. to the ſame Period with ſummar Dili- 
' gence, but the Petitioner believes it was never pretended, that 
ſuch Privilege was to ſubſiſt during the long Preſcription, or 
for any longer Space than zhree Years. 5 
And, if in any Caſe, this Limitation ought to be obſerved 
in the preſent, where the whole of the Claim lyes under great 
Suſpicion. Bills payable on Demand, upon which no Intereſt 
could run till a Demand is made, yet never heard of for near 
five Years, and then appearing in the Perſon of the Bankrupt's 
Siſter, upon an Indorſation filled up ex poſ? facto, and evident- 
Iy affected, as no Value cam pe ſuppoſed to have been paid 
by her to her Brother at the Time; and if the Indorſations 
were ſuppoſed to be granted either in Security, or in Satisfac- 
tion of prior Debts, then they could never be entitled to the 
Privilege of Indorſations of, Bills of Exchange; but, on the 
contrary, are liable to Reduction upon the Act 1 696, at the 
Feb. 2. Inſtance of every prior Creditor, as was found 2d February 


3 1700, Durtvard contra Wilſon, oblerved by Lord Fountain- 
| £08 5 hall ; 


j.; bh a fs 42 


In this View of the Caſe, if the Charger” s Title le to be 


conſidered as onerous, but at the ſame time no better than a 


common Aſſignation, tho' ſhe would not be bound to allow 
Facts to be proven by her Cedent's Oath, yet there is no doubt 


ſhe muſt be liable to Compenſation upon the Petitioner's Share 
of the Sum of 491 J. due by Douglas to the Company, and 


alſo in the Exception of Retention competent to the Petitio- 
ner, until he is relieved of Douglas's Share of the Debt he ſtands 
engaged in with him to the Crown. That an onerous Aſſig- 


nee is liable ro Compenſation upon the Cedent's Debt has 
never been donbted. And tho! an illiquid Ground of Reten- 

tion might be objected to, yet where the Debitor is engaged 
as Cautioner for the Cedent in a plain liquid Bond, his Claim of 


Relief has always been found a good Ground of Retention even 
againſt an onerous Aſſignee. So it was decided in January 1683, 
Sibbald contra Turnbull, obſerved by Lord Harcarſe ; and Feb- 

ruary 14th 1708, Mr. Patrick Strachan againſt the Magiſtrates 


of Aberdeen, obſerved by Mr. Forbes; and other Caſes unne- 


ceſſary to be recited. 
With Reſpect to the Fact, the Petitioner has already men- 


of his joint Engagements. He craved a Diligence from the 


Lord Ordinary, to recover theſe Documents; and muſt hum- 
bly pray the ſame from your Lordſhips, if they ſhould be con- 


teſted by the Charger, as it is poſſible they will not, being 


both very notorious. 
And Jaſtly, that the Petitioner's whole Defences may be 


x fully ſtated, your Lordfhips will be pleaſed to know, 4 a 
Statute of Bankruptcy having been taken out againſt him, 


while he was reſiding at London, he did ſurrender himſelf to 
C the 


- * 
hall, and 16th January 1713, Campbell contra Gen ob- 2 16. C105 
ſerved by Preſident Dalrymple and Mr. Forbes. 


He Core 
per on 

61 — 
Feb. 14. 1 708. 
Strachan cou 
tra town of A- 
berdeen. 


. tioned the Evidence, viz. Mr. Douglars Books, for the Ba- 
| lance due by him to the Company, and the Bonds granted to 
the Crown, for which he is entitled to Relief, as to one Half 


( 10. ) 

the Commiſſioners named by — * Lord Chatedlids, and made 
a full Diſcloſure and Diſcovery of his Eſtate and Effects; and 
having complied in every Thing with the Directions of he 
Statute, he did, with the Conſent of four Fifths of his Credi- 
tors, obtain (his Certificate from the Commiſſioners, which 
was confirmed by the Lord Keeper, upom the 27th of March 
1759. And in Virtue of this Certificate, he is diſcharged of 
all Debts that were owing by him, at the Time he became 
Bankrupt, as he had fairly given up the whole Effects and 
Funds by which he could be enabled to pay the fame. The 
Effect of ſuch Certificates has been fully debated before your 
Lordfhips in other Cafes, and particularly in one which is ſtill 
depending ; and therefore the Petitioner ſhalt avoid giving 
your Lordſhips farther Trouble upon that Head, as he is per- 

ſuaded the ſame Judgment will be given in his Caſe, that ſhall 

appear to your N juſt to * given in other Caſes of the 


like Nature. qi; 


' May it 1 3 your Lordhi pr, fo ** the ſaid In- 
Terlocutors, and to find, Imo, That the Indorſations 
the Bills to the Charger, are not ſufficient to prove, that 

'  Falue was delivered by her to her Brother, without fur- 
ther Evidence,and as noEvidence is brought of theOneroſity, 
that the ſame are preſumed: to be gratuitous, and conſe- 
quently, that it is relevant for the Petitioner to prove, 
by Thomas Douglas's Oath, that the Bills were given 
up and retired by him to the Petitioner, in Manner above 
ſet furth. 2do, That if the Indorſations of the Bills 
could. be ſuppoſed to have been granted for Value ; yet as 
the Bills had lyen over for near frye Fears, before any Ac- 
tion brought upon them, the Charger is not entitled 
to the Privilege of an Indorſte, but muſt be liable to the 

ſame Objefions as any other Aſſignee ; and ther efore to ſu- 
_ ſtain the Patitioner's Defence of Compenſation and Reten- 
tioꝝ 


1 
ꝛion, upon the Grounds fractal oned ; or if any Di 
ficulty occurs, 10 grant Diligence for recovering the Com- 
any-books, and the Bond above-mentioned, by which the 
ſame may be fully inſtrufed ; and 3tio, To find, that 
in reſpect of the above Certificate, granted by the Com- 
miſſioners under the Statute of Bankruptcy, and con firm- 
ed by the Lord-Keeper, the Petitioner is not now liable to 
any Action at the Chargers Inſtance, on Pretence of Debts 
prior to the Bankruptcy, upon which the Commiſſion was 
iſſued ;- and upon all thefe Grounds to ſuſpend the Letters 
ſimpliciter. 5 | 
According, to Juſtice, &c. 
55 JA. FERGUSON jun. 


copr Certificate of Thomas Donglas's Balance to the Company. 


We Fobn Ritchie Merchants in Montroſe, and William Bailie 
Writer there, having this Day gone to the Cuſtom-houſe of 
Montroſe, where the Books of Thomas Douglar and Company, 
Merchants there do ly, and reviſed and examined the ſaid Tho- 
mas Douglas his Accompt proper with the faid Company, 
which is contained in eight Folios of the faid Company's Led- 
ger Book, we ſind, that the faid Thomas Douglas is due to the 
faid' Company the Sum of 491 J. 13.5. 4 f d. Sterling. In 
Witneſs-whereof we have ſubſcribed theſe Preſents at Montroſe, 
the 31ſt Day of July 1760 Years. | 
8 OHN RITCHIE. 
(Signed) 4 WIL. BAILLIE. 


The above Examination was made in Preſence of me Fames 
Scott of Logie, Eſq; one of his Majeſty's Juſtices of Peace for 
he County of Forfar. In Witneſs whereof I have ſubſcribed 
theſe Preſents, Place and Date above written. 


(Signed) JAMES SCOTT, J. P. 
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